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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEw YGRE 
- X 

UNITED STATES CF AMERICA ex rel. : 
^*DWA.tD H. HAKNED, JR. I 

Petitioner, 


-against- s 


R.J. HENDERSON, Superintendent, 
Auburn correctional Facility, : 

Auburn, New York, 

i 

Respondent. 

s 

_ _ 

STATE CJ Ski IGaA) a . . 

COUNTY CF CAYUGA ) 


TO THE HONORABLE GRRIN G. JUDD, UNITES STATES DISTRICT JUDGE: 
SIR: 


Pursuant to an Order of this court, dated June 26, 
1974, the above entitled petition was dismissed for failure to 
exhaust state remedies without prejudice to renewal if further 
post conviction proceedings in the New York State Courts were 
unsuceseful. 


On July 23, 1974 petitioner filed a motion to 
vacate the Judgment of conviction with the Nassau County Court, 
(annexed hereto as Exhibit A*). The District Attorney of Nassau 
County opposed the aforesaid motion by an Affidavit dated August 
6, 1974. (annexed hereto as Exhibit B). The petitioner replied 


• The Minutes of Adjourned Sentence, dated Auguet 20, 1971* is 
submitted herewith. The petitioner's copy of Dr. J. Martin 
setter's letter is in such poor condition that photoooping 
produces an unreadable product. 
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by an Affidavit datad August 20, 1974. (annexed hereto as 
exhibit C). The Nassau County court denied the aforesaid motion 
by an order datad November 14, 1974. (annexed hereto as Exhibit 
0). The Appellate Division, Second Department denied leave to 
appeal by an Order dated January 25, 1975* (annexed hereto as 
Exhibit E). The petitioner has Just been Informed by the Court 
Of Appeals that there Is no appeal tc that Court from such an 
Order of the Appellate Division, citing CPL Sections 460.13, 
460.20, and 450.90. 

Thus, the speciflo Issue has been presented to 
the courts of New Yorx State and each oourt has had the opportun¬ 
ity to review the specific Issue; the petitioner's state remedies 
have been exhausted. 

'eHhrtlFCtvE, the petitioner respectfully prays that 
this Court will renew the above entitled petition for a writ of 


habeas corpus. 


Bespectfully submitted. 


Edward ii. horned, Jr., pro se / 

NYSIIS »< 1018662H 

Ai n Correctional Facility 

A.C.F. 64067 

135 State Street 

Auburn, New York 13021 


Subscribed And Sworn To Before Me 
This 28th Day Of February, 1975. 


Notary Fuollo 


t*.-.:;.: a. ow:s „ . 
n.t.r, kw--.*' N 
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•Jn '.u lift 2U, 1971 Jo-.up.-i C. . t.itfca, oq. ran appoint ! 

. ms: i:oi to proo cuto too defendant 1 e aotion. 
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tne 3li.e -o.i rape atm uneoi. t«.i, ( of Chanfo of 

lea, 6/2’A/1, F.14-15). 
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COUNTY COURT : COUNTY OF NASSAU. 


THF. PEOPLE OF THF STATE OF NEW YORK 
• -againet- 
ECWARD K. HARKED, JR., 

Defendant. 


-x 


INDICTMENT #11363 
and #28586 

AFFIDAVIT IN 
OPPOSITION 


SS.: 


STATE OF NEW YORK ) 

COUNTY OP NASSAU j 

M. ARTHUR EIBERSON^ being duly sworn, deposes and says: 

That he Is an Assistant District Attorney of the Countyj 
of Nassau and submits this affidavit In opposition to defendant's 
pro se motion, dated July 23 , 1974, to vacate the judgment. 

That the defendant was Indicted January 20 , 1970 under 
Indictment No. 28586 charging Rape, First Degree, Sodomy, First 
Degree, Sexual-Abuse, First Degree, and Assault, Second Degree. 
The defendant was subsequently Indicted March 9 , 1971 under 
Indictment No. 3138?, charging Rape, First Degree, Burglary, 

Pirst Degree and Possession of Burglary Tools. On June 23, 1971, 
the defendant before the the Hon. Frank X. Altimnri, then County 
Court Judge, pled guilty to the charge of Burglary, First Degree 
under Indictment No. 31363 In satisfaction of both Indictments 
(Minutes of Change of Plea annexed as Appendix A). 

.subsequent to the plea, the defendant moved to withdraw 
his plea of guilty on the basis that he had been coerced Into 
pleading by hie parents and then attorneys, Joseph McCartney, 

Esq. and Richard Schultr, Esq. As a result of that motion. Judge 
Altlmarl ordered a hearing on the question. The hearing was n. Id 
on October 29, 1971, at which time the defendant and has mother 
testified. Although the defendant allegea that he had been co¬ 
erced Into pleading by his attorneys, the defendant, who we.s now 


C.XH1B1T B 


H 
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represented by Jospeh C. Bottitta, Ksq., did not call Mesars. 
McCartney and Schultz to testify (Minutes of Hearing annexed 
as Appendix B). 

That on December 23, 1971, Judge Altimarl rendered hla 
decision In the hearing, denying the motion to withdraw the plea 
(Copy of decision annexed as Appendix C). In his decision. Judge 
Altimarl pointed out that the defendant did not want to admit to 
a forcible rape out of the fear of the stigma which might attach 
(December 23, 1971 Decision, page 2, paragraph 2)." Judge 
Altimarl also stated that while the defendant protested his lnno- 
cenco under Indictment No. 28586 , he never did so as to Indictmem 
Ho. 313^3, the Indictment containing the charge ofBurglary, Pirst 
Degree, to which he pled. Moreover, Judge Altimarl *ound that 
the defendant understood the proceedings and knew what he was 
doing (December 23 , 1971 Decision, page 3). 

Thatfnhe defendant then was sentenced, on Jan. 19 , 

1972, to a term of Imprisonment not to exceed ten years. An appeal 
was taken from that Judgment to the Appellant Division, Second 
Department. The appeal was solely on the basin of the denial by 
Judge Altimarl of the application to wl '.hdraw the plea of guilty. 
There was, however, no mention of coercion by his former attorney!!, 
Messrs. McCartney and Schult::. On December 27, 1972 the Appellati; 
Division affirmed the Judgment of conviction, and on February 1, 

1973, the Court of Appeals denied leave to appeal to that Court. 

That the defendant then appealed to the federal courts 
pro se for a Writ of Habeas Corpus. The Hon. Oren Judd, Dlstric , 
Court Judge, In an opinion dated Juno 2o, 1974, dismissed the 
petition for failure to exhaust State remedies, saying that the 
question of coercion by the defendant's fet-mer attorneys should 
have been reload In the State courts (Copy of opinion annexed 
as Appendix D). 
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That the defendant, based on Judge Judd's decision, now 
moves this Court to vacate the Judgment. The defendant now al¬ 
leges that he pled guilty because of the conduct of his former 
attorneys. However, he did not wnen he was afforded a heailng on 
his motion to withdraw his plea raise the issue nor call these 
attorneys as witnesses at that hearing. It is to be noted that 
if they were unwilling to appear voluntarily, he could have sub¬ 
poenaed them, but he did not. Nor did he raise this issue on 
appeal when he also could have done so. He does, it, rather, for 
the first time in the federal courts, after a full and complete 
hearing in the County Court and an appeal to the Appellate 
Division of the Supreme Court. 

That the defendant now also raises the issue that his 
plea of guilty to the crime of Burglary, First Degree should not 
have been accepted, due to the fact that all of the elements of 
that crime were not present in his admission to the Court at the 
change of plea," namely, the injury to a person other than a par¬ 
ticipant in the crime. The injury here, of course, was the rape 
of the complainant. The defendant talks of the lack of corrobor¬ 
ation of the rape. However, it is to be noted that this was the 
very problem in the taking of the plea, as Judge Altimari points 

out in his decision; the defendant did not wish to bo stigmatized 

was 

with thf charge of rape and that/the reason he would only plead 
to Burglary in the First Degree and not Rape in the *irst Degree. 
The minutes of the Change of Plea (page 8) clearly show that when 
the defendant refused to admit to an attempted rape, he would 
only admit an intent to rape, and reiterated that position at the 
hearing on the motion to withdraw the plea (Minutes of Hearing, 
pages 27 and 28). 





That Assistant District Attorney Robert Strauc 3 , who 
appeared for the People on these cases ard who conducted the prc- 
^Tlal conferences and took e pi in In this case, clearly re¬ 
members that the only thing that held up ( the acceptance of an 
offer to plead was the defendant's wish not to be stigmatized by 
the admission of guilt of a rape, and when he was offered an op¬ 
portunity to plead to the crime of Burglary, First Degree, he 
accepted it. An affidavit to that effect by Assistant District 
Attorney Strauss is annexed hereto and made a part hereof. 

That your deponent submits that a defendant may be al¬ 
lowed to plead guilty while not admitting guilt when the defend¬ 
ant Intelligently concludes that his interests require the entry 
of a guilty plea, and the record before the Judge contains a 
strong evidence of guilt. Worth Ce rolina v, Alfe rd. 400 U.S. 25. 
Judge Alt!marl^recognized this in his decision, and so did Judge 
Judd. The record here clearly contains evidence of gui'.t. The * 
defendant, in open court, admitted to all the elements of Burglary 
in the First Degree, save injur;', and this only because he would 
not admit the actual rape, for fear of the stigma attached there¬ 
to, although he did admit an intent to rape the victim; and 
clearly, with two years of college to his credit, he wat, aware of 
the meaning of Intent. 

It la quite apparent to your deponent that the defendant 
Is seizlr upon the technicality of the omission of the forcible 
rape in his plea In admitting the Eurglary, First Degree charge 
to effect his purpose. It is to be noted that the defendant was 
allowed to omit that part of the crime in deference to his desire 
not to be stigmatized by having to admit an actual rape, while he 
did admit an intent to commit rnpo. He now seeks to use the con¬ 
sideration shown him by the Court as a weapon againnt the Court; 
this, he should not be permitted to do,. The plea was knowingly and 








Knowledgeably made by the defendant and legally accepted by 
the Court under the United States Supreme Court decision in 

a 

^gr^_Carollna v - Alfetg, >,„„ra .r- •» *rter a full hearing on the 
question. 

To now vacate tue plea or. tn „ unscund basis might pos¬ 
sibly prejudice the People to have to try these two cases three 
c..J one-half years after the commission of the crime in Indict¬ 
ment No. 31363, and 3 ome five years after the commissi?:* of the 
crime in Indictment No. 28586 . This, of course, is not to say 
that prejudice to the People outweighs a possible"denial of a 
defendant's rights. However, the record b**re clearly Indicates 
that the defendant suffered no denial of his rights. He bar¬ 
gained for what he wanted, the ability to plead guilty without 
having to admit to a forcible rape, out of fear of the stigma 
which might attach; and this he got. He was allowed to plead 
guilty to Burglary in the First Degree and was not required to 
admit either OT tht two forcible rapes; in thAt, he got what he 
bargained for. 

In fact, he got better than he bargained for, inasmuch 
as Judie Altimari promised a sentence with a maxima of no more 
than fifteen years (Minutes of Change of Plea, page 10), and im¬ 
posed a sentence of only ten years maximum. 

Finally, it is to be noted that the defendant, in ad¬ 
dition to reciting the facts of the burglary (pAges 8-9, Minutes 
of Change of Plea), on Page 12 of the Minutes of Change of Plea, 
when asked by the Court, 

Is there any question in your mind that you are 
guilty of the burglary?" 

"Of the burglary, no." 


-5- 



answered: 








t 


WKEhEKORE, It 'Is respectfully requccted that the 

0 

Instant application be denied in all rcGpccts.* 


( \c,S'h. >.*. 

'fuJTEH^Rfdt.:- 


Sworn to before me thir 
£. w day of August, 197 1 *. 

-■)-» ^ L 
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COUNTY COURT : COUNTY OF NASSAU. 


THE PEOPLE OF THE STATE OF NEW YORK 
-against- 


EDWARD H. HARMED, JR., 


INDICTMENT ,73136- 
and f? 858 ^ 


AFFIDAVIT 


Defendant. 


STATE OF NEW YORK ) 

: SS.: *- - 

COUNTY OF NASSAU ) 

ROBERT STRAUSS being duly sworn, deposes and says: 

That he is an Assistant District Attorney of Nassau 
County and submits this affidavit in connection with the defend¬ 
ant's pro se application to withdraw his plea of guilty in satis¬ 
faction of the above-captioned indictments entered June 23, 1S71. 

That he was the Assirtant District Attorney to whom 
these two indictments were assigned for purposes of trial and 
was at the time of the change of plea engaged in preparing the 
indictments for trial. 

That during the course of these preparations he had 
several pre-trial conferences with the defendant's attorney. 

It is your deponent's recollection of these conferences that the 
defendant was not interested in going to trial on either of these 
two indictments, but would not plead to any charge which would 
Involve the admission of the crime of rape, the original offer of 
a plea being to plead to Rape, First Degree, in satisfaction of 
both indictments. When the People th»n agreed to accopt a plea 
of guilty to Burglary, First Degree, the "log Jam" was broken and 
the defendant accepted the offer, and in fact, on June 23, 1971 
did plead guilty to Burglary, First Degree in satisfaction of 
both indictments. 


« 7 








. kH 




That It was quite apparent to your deponent that there 
;| never was a question about the defendant pleadirig guilty, but 
rather only a desire on the part of the defendant not to be stig¬ 
matized by a conviction, by way of plea or otherwise, for the 

i 

I crime of rape. . , 




Sworn to before me this 
3ist day of July, 197^. 


) / * / 


»»T (. MCUSIAA 
NOIAXT AUEUC. SUU ,f New IM 
No. J015XK1S 

QuiI.ImW I, NiUK Count, t ^ 

Tom lipwn una 30, 1* 1 
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V-0- l.r .'Mi. STAfE yjf MSS YORK, 

■•VSAiiD JR., 

DU7KNDA.N7. 


<* ^i? 6 ? 
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STAYS Of Mi.T YORK) 
COUi'TY Of CAY’JGA ) * 


r nyn that! 


SDJTAPD H. HARKS, JR., bclnr: diu.y (worn, denposoo and 


I an th• dofcndant herein nn-i i. j jrilt thin af Uavlt In 


reply to tuu lintrlct Attorney'* Affidavit 1.. '’pi.; sit Ion t-i (.no defend¬ 
ant 1 . ; ro cc notion to vacoto judgcont. 

The defendant rocoived r. iiio-.rrou'f affidavit at 9tJO ; 
o-clock In the afternoon of .'.uf;ui t 9, XOVli• .’oao- quentl/, .1 reply 
could act have been submitted by August 1,0, 1//!*. With tho dofonu- 

i 

ant's cl.f Acuity In securing typing ceulr.neat, tho t.-pln.: of tnlo 
affidavit *aa not convicted until Au,;uat 1c, iv?4, to late, by Auburn ' 
Correctional facility ruleo, for It to bo notarised uutll today. 

I 

.he dofendant praye tho Court *11.. ac apt til• af Id vlt onu excuoo 

i 

Ito tardiness. 

I 

llnce ti.o defendant's pro oc jetitl,n for a writ of oabojo , 
cor< -o to t.'.o United ;'tntec Court la a i.ubti . record, the defendant 
roquer*..- that tl:at application fern a fort of t .<• n cord In fair Court. 

t 

Mr. Fiber non Is eo on -rested rlt > - La.'In tie pr”t of tho 

t 

ow:»" -clous roaocutor mat he Lac -Ir-.^eci t. e pot .t completely. 

-.r. ilonreon sialae the r> co-. eu.-.-.ni.-vlieico of fullt; 
nnoclf.cul'.y, Jurglary, aeor.d Decree, a r. ri.co.ni-c-! by tho fod ml 
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court, (Un 


■<?u. (S.B.Ii.f. 73-0-l1v<3» 


Juno AS, U7h), at p.16),), not !iur<;ltjpy, irnt Ct.-rro with i vital 


pi ore f.inrln ~. A gun without bull eta 


.jt _ ■itauxj weapon. 


At tho Hearing To ’.Uthdr.vw L .c Guilty lea, 10/?;/71, 

» 

tho Ao-lctont blctrlot Attorney recoril:-cu the ocfovdant’a lntoli- 
Irene. (Tt p. 37), Cudgo Altlnarl rc-eo x.i/rii ti.r t tun Jofe-.d« .t la 
beta ”1 tolltgont and articulcto". (Oriniin oi Juu^o Altlarri, 12/23/ 
71. at p.|». Mr. Liborncr nloo ruconuizo:: tala :'4ut la hi.*: :tf lfavit 1 
»t , !»e» four. The Court should not be s*lc:tlva *n its an'ilyrlo of ; 

drfe. ’nit’s .utovlodga and latelllroucu. It ntouli. Oe anaueieU coat 1 
tna Jofcndant .tnno mat Intent out it c-. t meruit. 

A plan to urglary, firnt Lie t<>«, An tui.i cone, r. quires ! 

i 

n ^gstual junla for tho crlao of r ,>o lu t..o iirrt uo.qrea; cental I 
lntercourro b 7 .‘orclblc compulsion. "ho r cor-l a ora no corcobor- 
atlur evidence of iorco, and Judge /utl?-nrl conce ’oo ‘ho total lacit 
of any -orroboratlog ovi-jonce of arxu.uJ. Intercourse. -:r. flberoon’e 
bale a ration, that tho Court prraltir J a y.'. '.n to Uurrlory, i'lrot • 
i'H.s-oe -vltuout odnlonlon of tha aosoatlni ciut'crit of "physical injury” 1 
out of cunald: ration for tha dafendont, -oruoro 0.; insanity, Cnrlot- 
laclty .ucor.iled bacauna of I/Jfco, not ihi nllla.* , rtlont. Juugc 
Altliari itnoa thnro <ac -.to factual bawls for a olrur o of rope lr. 

I 

ra>i.'.<:tnrnt "o. 31563 a--a this wao tho rear..-) ::o Oil ..ot . ur-uo Inquiry , 

I 

Into tr.-t "phyelcol injury” clarar.t o' :'ur-i.ury, . Lr t l< roa. 


?..o .ilnutor of Adjournsi rcntnuco of ’u; net CO, 1 > 71 , ; 

at . n c tar or, ahow that t)ia dale:. inn t ride %-i oral rrqur/.t to tho 
Court to have «i« to tract r«tainoc once t- . r iv at r c: .initiation at | 

I 

any ovlnq let the plea withdrawn. yr >c. .u _:r;c. ot—vor, * r. Klborooiij 


oneo e -In, naa tlaocd tut point. 


Tie fodo. al court nu* 


nt t • ;di-‘ t’r . l.-'rr 


rotaivrJ icuun-al ..ova Und ore C 1 .' cumcs: in t ■* strnacth i 
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oj toe state's case os cjrrouoratieu o; ttcasd f.r ; t,.au 
*■ • n * r ' tn tft0 r««ord." United .•. tatoo r re.:, : ar-.ca v. ''■■<Jnr;-on . j 
eu-rn, nt ;.17)« ’.lint aprearti la the r. cor-. 1 i:ie uofo.duot'i 
teotlniny that he pleaded guilty jid : t. ailvl-:.- oi c.wml, (::inutoa ■ 
Of -arlnr -”o fithdran duiity Plon, IJ/.TJ/71, .p. and aneeerod • 

<iucatijnn msi.out uaclei otandinr their ,’.o;sL in li .af.lo u , (Id., p.JI), 1 
?r It-iotlag the olor.e,.tn Involved in lory, (T( ,, pp. 1 .?, 49 ), 
be sauce oe "bad no choice", (Id., ~..15, 21), an v ta rcrure to the • 
•:<isc:.c tadtetaont, "Is tunt taco, 1 kt.-.U .o <ief<;a*<..", (In., r .,->3). 
C-carly, this defendant was confused an:! us.; no •fin - ; x >out t.,c exteut 
t r:ur " ot a trial, nsa did not "lotolii .ontly conclude tout his 
inter vte roqaireQl] entry of a guilty Leu", o-... Jaroin 
■'■ c'' 1 • W> 25* J? (*970). ( so .. oi '.ct v. ■ demon . 411 5.a. 

z ' » (*97 _ ); o.f. I'nltrd St ates or r 1 . . .. n v. a el-.a . 494 f. 2 d 

;07 ( 2 - cir. 1974)). 

•if.l^avlt of Pobnrt *r * lo 

“*> i 

lnse-v* tf -6 vritft the record. 

ft dof cadar.t uua r lu^pr c. rto^v/lth 
ni." .mi an: el, ichard C. "chula'ii la.,t i«t...r to b.i a, n fro ..octc ooford 
tne -ai ty -lea, ctaiod toat ne tract tr./ln, to out V. a trial date, 

i 

and not that vrac o.-i£P-od in loo r- 1.1 (f.oite.*, da tad Juno 
11, 1.71, :roj Diehard Cchuls, . 54 ., t: d'*-.jpti . Darned, .!r.). [ 

■rm.- .--eat no rocofaiscu ay the federal irt. ( nj.tr. . t.-.f n ex rnl. ! 

v. o.-.dcrcon. tuora, a!; pr. 3 «u>. , 

I 

■\t t' o hcarlr.g to vlthora-; t".n —il.ty tuo defend- ; 

1 , 1 1 ' • ■ *ti»er fortified that tno defCount 'o oaventu "cou n't ^o any j 
•Oru f .r .in", (.^| pp.i), >), acian.-.f t oft. ..lib d£ "o.ilvnt • c father 
t. .—,t..nl.y til, tn. re *«o no -rare 10,17 • ir-- * ii.s/cr !:•»:« too 
< 'll .vt. '.ra. 11 j.atcw elto foe viy , i. ■ a.«ycr •un.'i n:...• iilc 1 
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y.r, &trauao suit octc that th • •for*-dost UU r.oc want a 
trial on eitarr indlctccnt. However, »>»•. vn ' f r p.M or ivipii. it Ion 
to JithJra-* too 'Tuilty ploa ntater, poet • >.ron,;ly, ,.iot t.f doiondant 
..art a trial on tlio earllent indl'-t;,*nt. (’..ett-r, i stud June 30, , 

H71, iron fdaard "• '-Jamed, Jr., to irer.'t lclia-.i, ,*udf?). 

J'.dro 'Itli'irl recounldod tue defend* .t':: outlie r i trial at tlio . 

I 

iearlar to ilthdrae t.ie Cuilty r l»*a, p.U. 7to .••• doat'c 

pro -lotttioo for s writ or boo ana cornua tc th • .<dorrl court 
clearly articulated U.o defendant'c overv.-nelrlag Jo-lrn for a trial. j 

;tr» ftrauro cu^-nato that tic difci.'iai t vouid r.oc [load 
to nry etin-rn which could involve tue adrloal<.':i oi tbo crlao ot ranc, 
but ".r. otrauaa ioea aot Indicate a reference to a n oelflc Inalctoient. 
It should be noted that pleading to 3ur«r..ary, iirot Uo,\c e, in title j 
case, could Involve ta<' adaiealor ox’ tbo crlnc ot wi|i>, or nt'.oupt 


thereof. 


"r. Strauoe obviouoiy In tryin.; to cover-up Me v od for 


fsrctn; a r.lea tv any c.iarro mien aou.U r'oult In tne aon-acqulttal ' 
dlrpoalticn of both ladletaonts, tspcclbily tinco r. favor to oar In- J 
fluo itlsl could only deli, his political. u u «-jr. I'hi t. \v od Is ap; orentt 
by the facti that hn rsoortoc to uneonntit. :io:.al c.iTcato nrainrt the j 
drfe.- -.‘ant to secure title cad, and mat he ••••in to r«v«'noue tor title , 

I 

•i^a 1 .at be failed t:; esaolder tne Ir.al i-.f’.lcati ne if .irut 


£ur?it.ry. 


JKdP iron;:, it le roafcctfJily recnoctnd that the Lnrtnat , 


ap.-llcatloa be ernatt d. 


ruirl '/J. Id rlA 


±^LLl^dJ^ 

r., , ro n *'' 


^ubn<-rlh>»d tnb doom To before 
“.<* "h t* *th ' ay Of Aucu- t, 197A. 


>. (stZpU. 




■otary Public 
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Hon_I : : r-. M " 1 Tf-O'.’ 


Count/ judge 


Motion Cal. # 

Indictment # .* V ’ •*_ 


PEOFLE OF THE STATE CF NEW YORK 


—agamit— 


HON. WILLIAM CAHN 
District Attorney 
Nassau County 
Mmeola, New York 


nD'a’AXji »!. HARMED, J.T., 


JR. , PM SC 
l. s S State Street 
Aulmrit, ..cw ’foil., 13;)22 


Defendant 


PAPPtS NUMBEE1D 


Notice of Motion/Order to Show Cau 


Supporting Affidavit,. 


.'njwering Affidavit*. 


Reply Affidavit*.. 


Affida viU/Exhibiti_ 


Filed Paper*... 


Brief*: reopln'i Petitioner'* 


ifendant'a Respondent'*.. 


The foregoing papers numbered 1 to_ 


avlng been read on this motion_ 


The defendant, pro so, applies to this court l'or an order 
vacating the juJgper.t convicting Kin of Burglary in the First Dsprco 
on the ground that his plea of guilty was iroro-perly obtained and 
upon hi 3 prorpt request he should have !>e«.*n perwi 1.ted to withdraw 
it. (Ci% Cttrt.ia (sued. 1 (h) and (h))). 

The defendant entered a pica of guilty to F.urjjlary irt the 
First Degree on Juno 23, 1571. Shortly thereafter the defendant 


applied to withdraw his plea. After a full hear in. this application 
w..s denied. Court records indicate that jn appeal was tahen lV'r 
t! ;s conviction ir. 1572. Titus, either the ground r.ow r^is•.':' , . was 
previous:ly Her err *;;»■•! upon the serifs upon such oal (fTf. io 

(stil'd. / (o))), or is currently sppcalaMo (t;ri n. 10 (suit,’. 7(r)l), 

or, alfLc.it, U sufficient facts appeared upon lUr? rcc >rJ to Urve 


CxH.L8.it D 
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Con* 
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V v. i'arncu, Jr. 


Z ‘ 'ti. 


pewit t*d rsviov upon an s;:«*oal, the defendant nnjimttfiaMv failed 
to raise clw issue CCPl UC.IO Csubd. : (c))}. I- anv event, 
t as application nust now be danied. (CPI. 4 <n.i,i fsaib.I. >)). 
Therefore, the application is denied. 


.SO O'iiirHUi. 


| Gt'-.-.r.-r.;, j 

I I 

Da ted Novotrber 14, 1974' 

j h - .- lL 


E if T E II 


‘ 'NOV 18 1974 

i PMQ1.0 Yb McCOXiCLl 
tso rt win. '*■**”' " J ' 

t 

y - 1 . V.- 


Pl.f.AS r TACT. N'OTTCH T.tATs The petitioner bo **>,i « r , rcro'ov a.I vise.! of 
his r:;.bt to apply to the Appellate Division, recent* Pcnarfront 'or 
a certificate rrnntir.j; leave to appeal frrr’ this detf.rriention a*..* 
l, ? rn proof of nis fiiancial inability to rot,, in cry.wil nj,.* to oiy 
tuo corts an: expenses of the appeal, petition r fay , r -iiiv to cno 
Appellate l ivition for the issij.nrent of counsel a;.d ior lcav.- tn 
rosccite tao appcrl as a poor person ar.d to dispense i.itr. printinc. 
-cn application tor poor parson rolief will be entertained o:ly if, 
as and when such permission or coTtixicato is .-ranted. 22\ ’Ate? 
Section 671.S. / 


Dated Hoveabor 14, 1974 


ur • *. «, f •, ^ j.i 

t>«i< ! ./•*«»*✓ I s. .I JV i 











APPELLATE DIVISION : SUPREME COURT 
SECOND JUDICIAL DEPARTMENT 

t 

BEFORE; HON. ARTHUR D. BRENNAN . Associate Justice. 


THE PEOPLE, etc.. 

Plaintiff, 

—X 


V. * 


1 

Order 

EDWARD H. HARNF.D, JR., 

S' 




Defendant. 





_x 



In the above entitled cause, the above-named Edward H. 
Harried, Jr. . defendant, having moved in this court for leave 
to appeal the reto from an order of the County Court. Nassau 

County, dated November 14, 1974 t and this court, by order 
dated January 28, 1975 . haying referred said application to 

me for determination; 

NOW, upon the papers filed in support of said applica¬ 
tion, sxsx5Xax^xx5UtaxSS2Htlxrj«xr£B22rntiOTxxJu«xaza3f and there being 
no opposition thereto; said application uaving been duly submitted; 
and due deliberation having been had thereon; it iat 

ORDERED that the said application for leave to appeal 
to this court is hereby denied. 

> \V /' 

Dated, Brooklyn, N. Y. / - - /'<'•- i / 

January 28, 1975 , 'Hon.Arthur D. Brennan, 

Associate Justice, Appellate Division, 
Supreme Court, Second Judicial Depart¬ 
ment. 






t 


STATE OF NEW YORK ) 

s SS.s 

BOUNTY OF NEW YORK ) 

r<\ c rfWfy # being duly sworn, deposes and 

I says that he is in the office of the Attorney 

; General of the State of New York, attorney for 
herein. On the day of » 197(c , he served 

the annexed upon the following named person : 


HV O/ufiJ 


m V a/V 

I 


Attorney in the within entitled by depositing 

a true and correct copy thereof, properly enclosed in a post¬ 
paid wrapper, in a post-office box regularly maintained by the 
Government of the United States at Two World Trade Center, 

New York, New York 10047, directed to said Attorney at the 

* 

! address within the State designated by for that 


Isa 

L 

! 

i 


purpose, 


Sworn to before me this 
i day of i,y\ 


Jj 


197 fo 




Assistant Attorney General 
of the State of New York 







